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SECOND ENGROSSED SUBSTI TUTE SENATE BI LL 6143

AS RECOMMVENDED BY THE CONFERENCE COWM TTEE
Passed Legislature - 2010 1st Special Session
State of WAshi ngton 61lst Legislature 2010 Regul ar Session
By Senate Ways & Means (originally sponsored by Senator Prentice)
READ FI RST Tl ME 03/ 06/ 10.

AN ACT Relating to nodifying excise tax laws to preserve funding
for public schools, colleges, and universities, as well as other public
systens essential for the safety, health, and security of al
Washi ngt oni ans; anending RCW 82.04. 220, 82. 04. 2907, 82. 04. 2907,
82.04. 460, 82.04.080, 82.32.090, 82.12.020, 82.45.033, 82.45.070,
82.45. 080, 82.45.100, 82.45.220, 43.07.390, 82.04.4292, 82.04.423,
82.04. 4266, 82.04.4266, 82.04.260, 82.04.250, 82.04.250, 82.04.250,
82.04.298, 82.04.334, 82.04.4463, 82.04.4463, 82.08.806, 82.32.550,
82.45.195, 35.102.150, 48.14.080, 82.08.890, 82.12.890, 82.04.360,
82.32. 145, 82.08.0293, 82.08.0293, 82.12.0293, 54.28.011, 82.04. 4451,
82.32. 045, 82.04.394, 82.04.394, 66.24.290, 82.08.037, 82.12.037,
82.08.---, and 82.12.---; reenacting and anending RCW 82.45.010,
82.04. 260, 82.04.261, and 82.04.440; adding new sections to chapter
82.04 RCW adding new sections to chapter 82.32 RCW adding new
sections to chapter 82.08 RCW adding new sections to chapter 82.12
RCW <creating new sections; providing effective dates; providing
expiration dates; and declaring an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

p. 1 2ESSB 6143. SL
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NEW SECTION. Sec. 1. In order to preserve funding for education,
public safety, health care, environnental protection, and safety net
services for children, elderly, disabled, and vul nerable people, it is
the intent of the legislature to close obsolete tax preferences,
clarify the legislature's intent regarding existing tax policy, and to
ensure bal anced tax policy while bolstering energing industries.

PART |
M ni rum Nexus St andar ds

NEW SECTION. Sec. 101. (1) The legislature finds that out-of-
state businesses that do not have a physical presence in Washington
earn significant incone from Washington residents from providing
services or collecting royalties on the use of intangible property in
this state. The legislature further finds that these businesses
recei ve significant benefits and opportunities provided by the state,
such as: Laws providing protection of business interests or regul ating
consuner credit; access to courts and judicial process to enforce
busi ness rights, including debt collection and intellectual property
rights; an orderly and regqulated narketplace; and police and fire
protection and a transportation system benefiting in-state agents and
other representatives of out-of-state businesses. Therefore, the
| egislature intends to extend the state's business and occupation tax
to these conpanies to ensure that they pay their fair share of the cost
of services that this state renders and the infrastructure it provides.

(2)(a) The legislature also finds that the ~current cost
apportionnment nmethod in RCW 82.04.460(1) for apportioning nost service
income has been difficult for both taxpayers and the departnent to
apply due in large part (i) to the difficulty in assigning certain
costs of doing business inside or outside of this state, and (ii) to
its dissimlarity with the apportionnent nethods used in other states
for their business activity taxes.

(b) The legislature further finds that there is a trend anong
states to adopt a single factor apportionnent fornula based on sal es.
The legislature recognizes that adoption of a sales factor only
apportionnment nethod has the advantages of sinplifying apportionnent
and maki ng Washington a nore attractive place for businesses to expand
their property and payroll. For these reasons, the |egislature adopts

2ESSB 6143. SL p. 2
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single factor sales apportionnent for purposes of apportioning royalty
i ncone and certain service incone for state business and occupation tax
pur poses.

(c) Nothing in this act may be construed, however, to authorize
apportionnent of the gross incone or value of products taxable under
the foll ow ng busi ness and occupation tax classifications: Retailing,
whol esal i ng, manufacturing, processing for hire, extracting, extracting
for hire, printing, government contracting, public road construction,
the classifications in RCW 82.04.280 (2), (4), (6), and (7), and any
other activity not specifically included in the definition of
apportionable activities in RCW 82. 04. 460.

(d) Nothing in this part is intended to nodify the nexus and
apportionnment requirenents for local gross receipts business and
occupati on taxes.

Sec. 102. RCW82.04.220 and 1961 ¢ 15 s 82.04. 220 are each anended
to read as foll ows:

(1) There is levied and ((shalt—be)) collected from every person
that has_a_ substantial nexus with this state a tax for the act or
privilege of engaging in business activities. ((Sueh)) The tax ((shatH
be)) is measured by the application of rates agai nst val ue of products,
gross proceeds of sales, or gross incone of the business, as the case
may be.

(2) A person who has a substantial nexus wth this state in any tax
year will be deened to have a substantial nexus with this state for the
follow ng tax year

NEW SECTION. Sec. 103. A new section is added to chapter 82.04
RCWto read as foll ows:

"Engaging within this state" and "engaging within the state," when
used in connection with any apportionable activity as defined in RCW
82.04. 460, neans that a person generates gross incone of the business
from sources wthin this state, such as custoners or intangible
property located in this state, regardless of whether the person is
physically present inthis state.

NEW SECTION. Sec. 104. A new section is added to chapter 82.04
RCWto read as foll ows:

p. 3 2ESSB 6143. SL
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(1) A person engaging in business is deened to have substanti al
nexus wth this state if the person is:

(a) Anindividual and is aresident or domciliary of this state;

(b) A business entity and is organi zed or comrercially domciled in
this state; or

(c) A nonresident individual or a business entity that is organized
or coomercially domciled outside this state, and in any tax year the
person has:

(1) Mre than fifty thousand dollars of property in this state;

(1i) Mre than fifty thousand dollars of payroll in this state;

(ti1) Mre than two hundred fifty thousand dollars of receipts from
this state; or

(iv) At least twenty-five percent of the person's total property,
total payroll, or total receipts in this state.

(2)(a) Property counting toward the thresholds in subsection
(1)(c)(i) and (iv) of this section is the average value of the
taxpayer's property, including intangible property, owed or rented and
used in this state during the tax year

(b) (i) Property owned by the taxpayer, other than | oans and credit
card recei vabl es owned by the taxpayer, is valued at its original cost
basis. Loans and credit card receivables owed by the taxpayer are
val ued at their outstanding principal balance, w thout regard to any
reserve for bad debts. However, if aloan or credit card receivable is
charged off in whole or in part for federal income tax purposes, the
portion of the loan or credit card receivable charged off is deducted
fromthe outstandi ng principal bal ance.

(i1) Property rented by the taxpayer is valued at eight tines the
net annual rental rate. For purposes of this subsection, "net annual
rental rate" neans the annual rental rate paid by the taxpayer |ess any
annual rental rate received by the taxpayer fromsubrentals.

(c) The average value of property nust be determ ned by averagi ng
the values at the beginning and ending of the tax year; but the
departnent may require the averaging of nmonthly values during the tax
year if reasonably required to properly reflect the average val ue of
t he taxpayer's property.

(d) (i) For purposes of this subsection (2), loans and credit card
recei vabl es are deened owned and used in this state as foll ows:

2ESSB 6143. SL p. 4
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(A) Loans secured by real property, personal property, or both real
and personal property, are deened owned and used in the state if the
real property or personal property securing the loan is |located within
this state. |If the property securing the loan is |ocated both within
this state and one or nore other states, the loan is deenmed owned and
used in this state if nore than fifty percent of the fair market val ue
of the real or personal property is located within this state. |If nore
than fifty percent of the fair market value of the real or persona
property is not |ocated within any one state, then the loan is deened
owned and used in this state if the borrower is located in this state.
The determ nation of whether the real or personal property securing a
loan is located within this state nust be made, as of the tinme the
ori ginal agreenent was nade, and any and all subsequent substitutions
of collateral nust be di sregarded.

(B) Loans not secured by real or personal property are deened owned
and used in this state if the borrower is located in this state.

(C© Credit card receivabl es are deened owned and used in this state
if the billing address of the cardholder is in this state.

(1i)(A Except as otherwse provided in (d)(ii)(B) of this
subsection (2), the definitions in the nultistate tax comm ssion's
recommended forrmula for the apportionnent and all ocation of net inconme
of financial institutions as existing on the effective date of this
section or such subsequent date as may be provided by the departnent by
rule, consistent with the purposes of this section, apply to this
section.

(B) "Credit card" means a card or device existing for the purpose
of obtai ni ng noney, property, |abor, or services on credit.

(e) Notwithstanding anything else to the contrary in this
subsection, property counting toward the thresholds in subsection
(1)(c)(i) and (iv) of this section does not include a person's
ownership of, or rights in, conputer software as defined in RCW
82.04. 215, including conputer software used in providing a digital
automated service; master copies of software; and digital goods and
digital codes residing on servers |ocated in this state.

(3)(a) Payroll counting toward the thresholds in subsection
(1)(c)(ii) and (iv) of this section is the total amount paid by the
t axpayer for conpensation in this state during the tax year plus
nonenpl oyee conpensation paid to representative third parties in this

p. 5 2ESSB 6143. SL
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state. Nonenpl oyee conpensation paid to representative third parties
includes the gross anobunt paid to nonenployees who represent the
taxpayer ininteractions with the taxpayer's clients and i ncludes sal es
conmi ssi ons.

(b) Enpl oyee conpensation is paidinthis state if the conpensation
is properly reportable to this state for unenpl oynent conpensation tax
pur poses, regardl ess of whether the conpensation was actually reported
to this state.

(c) Nonenpl oyee conpensation is paid in this state if the service
performed by the representative third party occurs entirely or
primarily within this state.

(d) For purposes of this subsection, "conpensation" neans wages,
sal aries, comm ssions, and any other form of renuneration paid to
enpl oyees or nonenpl oyees and defined as gross inconme under 26 U S. C.
Sec. 61 of the federal internal revenue code of 1986, as existing on
the effective date of this section.

(4) Receipts counting toward the thresholds in subsection
(1)(c)(iii) and (iv) of this section are those anmobunts included in the
nuner at or of the receipts factor under section 105 of this act and, for
financial institutions, those anounts included in the nunerator of the
recei pts factor under the rule adopted by the departnent as authorized
in RCW82.04. 460(2).

(5) (a) Each Decenber, the departnment nust review the cunulative
percentage change in the consuner price index. The departnent nust
adjust the thresholds in subsection (1)(c)(i) through (iii) of this
section if the consunmer price index has changed by five percent or nore
since the later of the effective date of this section, or the date that
the threshol ds were | ast adjusted under this subsection. For purposes
of determ ning the cunul ati ve percentage change in the consuner price
i ndex, the departnment nust conpare the consuner price index avail abl e
as of Decenber 1st of the current year with the consunmer price index as
of the later of the effective date of this section, or the date that
the thresholds were last adjusted wunder this subsection. The
thresholds nust be adjusted to reflect that cunulative percentage
change in the consuner price index. The adjusted thresholds nust be
rounded to the nearest one thousand dollars. Any adjustnent will apply
to tax periods that begin after the adjustnent is nade.

2ESSB 6143. SL p. 6
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(b) As used in this subsection, "consuner price index" neans the
consuner price index for all urban consuners (CPlI-U) available fromthe
bureau of |abor statistics of the United States departnent of |abor.

(6) Subsections (1) through (5) of this section only apply with
respect to the taxes inposed under this chapter on apportionable
activities as defined in RCW 82.04. 460. For purposes of the taxes
i nposed under this chapter on any activity not included in the
definition of apportionable activities in RCW 82.04.460, a person is
deened to have a substantial nexus with this state if the person has a
physi cal presence in this state, which need only be denonstrably nore
than a slightest presence. For purposes of this subsection, a person
is physically present in this state if the person has property or
enpl oyees in this state. A person is also physically present in this
state if the person, either directly or through an agent or other
representative, engages in activities in this state that are
significantly associated wth the person's ability to establish or
mai ntain a market for its products in this state.

NEW SECTION. Sec. 105. A new section is added to chapter 82.04
RCWto read as foll ows:

(1) The apportionable inconme of a person within the scope of RCW
82.04.460(1) is apportioned to Washington by nmultiplying its
apportionable income by the receipts factor. Persons who are subject
to tax under nore than one of the tax classifications enunerated in RCW
82.04.460(4)(a) (i) through (x) nust calculate a separate receipts
factor for each tax classification that the person is taxabl e under.

(2) For purposes of subsection (1) of this section, the receipts
factor is a fraction and is cal cul ated as provided in subsections (3)
and (4) of this section and, for financial institutions, as provided in
the rule adopted by the departnment wunder the authority of RCW
82.04. 460( 2).

(3)(a) The nunerator of the receipts factor is the total gross
incone of the business of the taxpayer attributable to this state
during the tax year from engaging in an apportionable activity. The
denom nator of the receipts factor is the total gross inconme of the
busi ness of the taxpayer from engaging in an apportionable activity
everywhere in the world during the tax year.

p. 7 2ESSB 6143. SL
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(b) Except as otherwi se provided in this section, for purposes of
conputing the receipts factor, gross inconme of the business generated
from each apportionable activity is attributable to the state:

(1) Were the custonmer received the benefit of the taxpayer's
service or, in the case of gross income from royalties, where the
custonmer used the taxpayer's intangi ble property.

(ii) If the custoner received the benefit of the service or used
the intangi ble property in nore than one state, gross incone of the
busi ness nust be attributed to the state in which the benefit of the
service was primarily received or in which the intangible property was
primarily used.

(iii1) If the taxpayer is unable to attribute gross inconme of the
busi ness under the provisions of (b)(i) or (ii) of this subsection (3),
gross incone of the business nust be attributed to the state fromwhich
the custoner ordered the service or, in the case of royalties, the
office of the custonmer from which the royalty agreement with the
t axpayer was negoti at ed.

(iv) If the taxpayer is unable to attribute gross income of the
busi ness under the provisions of (b)(i), (ii), or (iii) of this
subsection (3), gross incone of the business nust be attributed to the
state to which the billing statenents or invoices are sent to the
custoner by the taxpayer.

(v) If the taxpayer is unable to attribute gross inconme of the
busi ness under the provisions of (b)(i), (ii), (iii), or (iv) of this
subsection (3), gross incone of the business nust be attributed to the
state fromwhich the custoner sends paynent to the taxpayer

(vi) If the taxpayer is unable to attribute gross income of the
busi ness under the provisions of (b)(i), (ii), (iti), (iv), or (v) of
this subsection (3), gross incone of the business nust be attributed to
the state where the custoner is |ocated as indicated by the custoner's
address: (A) Shown in the taxpayer's business records nmaintained in
the regul ar course of business; or (B) obtained during consunmati on of
the sale or the negotiation of the contract for services or for the use
of the taxpayer's intangible property, including any address of a
customer's paynent instrunent when readily available to the taxpayer
and no ot her address is avail abl e.

(vii) If the taxpayer is unable to attribute gross inconme of the

2ESSB 6143. SL p. 8
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busi ness under the provisions of (b)(i), (it), (iii), (iv), (v), or
(vi) of this subsection (3), gross inconme of the business nust be
attributed to the coomercial domcile of the taxpayer

(viii) For purposes of this subsection (3)(b), "custonmer" means a
person or entity to whomthe taxpayer nakes a sale or renders services
or from whom the taxpayer otherwi se receives gross incone of the
busi ness. "Custoner" includes anyone who pays royalties or charges in
the nature of royalties for the use of the taxpayer's intangible
property.

(c) G oss inconme of the business from engaging in an apportionable
activity nust be excluded from the denom nator of the receipts factor
if, in respect to such activity, at l|east sone of the activity is
performed in this state, and the gross incone is attri butabl e under (b)
of this subsection (3) to a state in which the taxpayer is not taxable.
For purposes of this subsection (3)(c), "not taxable" neans that the
taxpayer is not subject to a business activities tax by that state,
except that a taxpayer is taxable in a state in which it would be
deened to have a substantial nexus with that state under the standards
in section 104(1) of this act regardl ess of whether that state inposes
such a tax. "Business activities tax" neans a tax neasured by the
anount of, or economc results of, business activity conducted in a
state. The term includes taxes neasured in whole or in part on net
i ncone or gross income or receipts. "Business activities tax" does not
include a sales tax, use tax, or a simlar transaction tax, inposed on
the sale or acquisition of goods or services, whether or not
denom nated a gross receipts tax or a tax inposed on the privilege of
doi ng busi ness.

(d) This subsection (3) does not apply to financial institutions
with respect to apportionable incone taxable under RCW 82.04.290.
Financial institutions nmust calculate the receipts factor as provided
in subsection (4) of this section and the rule adopted by the
departnment under the authority of RCW 82.04.460(2) with respect to
apportionable incone taxable under RCW 82. 04. 290. Fi nanci al
institutions that are subject to tax under any other tax classification
enunerated in RCW82. 04.460(4)(a) (i) through (v) and (vii) through (x)
must cal cul ate a separate receipts factor, as provided in this section,
for each of the other tax «classifications that the financial
institution is taxabl e under.

p. 9 2ESSB 6143. SL
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(4) A taxpayer may calculate the receipts factor for the current
tax year based on the nost recent cal endar year for which information
is available for the full calendar year. If a taxpayer does not
calculate the receipts factor for the current tax year based on
previ ous cal endar year information as authorized in this subsection
the business nust wuse current vyear information to calculate the
recei pts factor for the current tax year. |In either case, a taxpayer
must correct the reporting for the current tax year when conplete
information is available to calculate the receipts factor for that
year, but not later than October 31st of the followng tax year.
Interest will apply to any additional tax due on a corrected tax
return. Interest nust be assessed at the rate provided for delinquent
exci se taxes under chapter 82.32 RCW retroactively to the date the
original return was due, and will accrue until the additional taxes are
paid. Penalties as provided in RCW82.32.090 will apply to any such
additional tax due only if the current tax year reporting is not
corrected and the additional tax is not paid by October 31st of the
following tax year. Interest as provided in RCW82.32.060 wll apply
to any tax paid in excess of that properly due on a return as a result
of a taxpayer using previous cal endar year data or inconplete current-
year data to calculate the receipts factor.

(5) Unless the context clearly requires otherwi se, the definitions
in this subsection apply throughout this section.

(a) "Apportionable activities" and "apportionabl e i ncone" have the
sane neani ng as in RCW82. 04. 460.

(b) "State" neans a state of the United States, the District of
Col unbi a, the Commonweal th of Puerto Rico, any territory or possession
of the United States, or any foreign country or political subdivision
of a foreign country.

Sec. 106. RCW 82.04.2907 and 2009 c 535 s 407 are each anended to
read as foll ows:

(1) Upon every person engaging wwthin this state in the business of
receiving incone fromroyalties ((er——echarges+nthenatureof royalties
for—the —granting—ef+ntangi-ble ++ghts—sueh—as—copyrights—H-ecensess-
patents——eor—franchise—fees)), the amount of tax wth respect to
((sueh)) the business ((shat—be)) is equal to the gross inconme from

2ESSB 6143. SL p. 10
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royalties ((or charges in the nature of royalties fromthe business))
mul tiplied by the rate of 0.484 percent.

(2) For the purposes of this section, "gross incone fromroyalties"
means conpensation for the use of intangible property, ((sueh—as))
including charges in the nature of royalties, regardless of where the
intangi ble property will be used. For purposes of this_subsection
"intangible property" includes copyrights, pat ent s, | i censes,
franchi ses, trademarks, trade nanes, and simlar itens. ((H)) "G oss
incone fromroyalties" does not include conpensation for any natural
resource, the licensing of prewitten conputer software to the end
user, or the licensing ((eruse)) of digital goods, digital codes, or
digital automated services to_the end_ user as_defined_ in_ RCW
82.04.190(11).

Sec. 107. RCW 82.04.2907 and 2010 c 111 (SHB 2620) s 302 are each
amended to read as foll ows:
(1) Upon every person engaging wwthin this state in the business of

receiving inconme fromroyalties ((er—eharges—+nthenatureofroyalties
: I . L ) ghts- I ohts— i |
patents,—or—franchise—fees)), the amount of tax with respect to the
business is equal to the gross incone fromroyalties ((er—echarges—in
the—natureof royalties fromthebusiness)) nmultiplied by the rate of
0. 484 percent.

(2) For the purposes of this section, "gross incone fromroyalties"
means conpensation for the use of intangible property, ((sueh—as))
including charges in the nature_of royalties, regardless of where the
intangi ble property wll_ be used. For_ purposes of this_subsection
"intangible property" includes copyrights, pat ent s, | i censes,
franchi ses, trademarks, trade nanes, and simlar itens. ((H)) "G oss
incone fromroyalties" does not include conpensation for any natural
resource, the licensing of prewitten conputer software to the end
user, or the licensing of digital goods, digital codes, or digita
aut omat ed services to the end user as defined in RCW 82. 04. 190(11).

Sec. 108. RCW 82. 04. 460 and 2004 c¢ 174 s 6 are each anended to
read as foll ows:
(1) Except as_otherwise provided in_this_section, any person

( (render+ng—servi€es)) earning apportionable incone taxabl e under ((RSW

p. 11 2ESSB 6143. SL
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82 04-290—e+—82-04-2908)) this_ chapter and ((#aintaining—places—eotf
business both within and without this state which contribute to the
rendi-ton—of—suech-servieces—shall)) also taxable in another state, nust,
for the purpose of conputing tax liability under ((REW-82-04-290—6+
8204-2908)) this chapter, apportion to this state, in accordance with
section_105_ of this_act, that portion of the person's ((gress))

apportionable inconme ((whieh—+s)) derived from ((serviees—rendered))
business__activities__perforned wthin this state. ((vheFe——SHeh

e —taxpayer —shaH—apportion—to—thts—state —that—proportion—ot— %he
Laxpayer—s—total—inecore—whi-ch—the—cost—ol—doing—bustness—wthn—the

the state.))
(2) ((AB%¥W44HH%%HGFHQ- the provision of subsection (1) of this

wH-b—up-ormrubes—for —apportonrent—or—alk-becati-on—devel oped—by—the
states—)) The departnent nust by rule provide a nethod of apportioning

the apportionable inconme of financial institutions, where such
apportionable incone is taxable under RCW 82.04.290. The rul e adopted
by the departnent nust, to the extent feasible, be consistent with the
multistate tax comm ssion's reconmended formula for the apportionnent
and allocation of net incone of financial institutions as existing on
the effective date of this section or such subsequent date as may be
provided by the departnent by rule, consistent with the purposes of
this section, except that:

(a) The departnent's rule nust provide for a_ single factor
apportionnment nethod based on the receipts factor; and

(b) The definition of "financial institution" contained in appendix
A to the multistate tax comm ssion's recomended fornmula for the
apportionnent and allocation of net incone of financial institutions is
advi sory only.

2ESSB 6143. SL p. 12
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(3) The departnment ((shakh)) may by rule provide a nethod or
met hods of apportioning or allocating gross income derived from sal es
of telecomrunications_service and conpetitive tel ephone service((s))
taxed under this chapter, if the gross proceeds of sales subject to tax
under this chapter do not fairly represent the extent of the taxpayer's
incone attributable to this state. ((Fhe—+ruHes—shalHl—be—soe—far—as
feastble-—econsistent—wth—the—nethods—of—apportionnent—contatned—tn
this—seetion—and —shall-—require—the —consi-deratton—of —thoese —faetss-

. | I . : " Lt  t abl
ard—eonsti-tutiona-y—perm-ssi-ble—divi-ston—eof—the—servieces—)) The rule

nmust provide for an equitable and constitutionally perm ssible division
of the tax base.

(4) For purposes of this section, the follow ng definitions apply
unl ess the context clearly requires otherw se:

(a) "Apportionable incone" neans gross_inconme_ of the business
generated fromengaging in apportionable activities, including incone
received from apportionable activities perforned outside this state if
the incone _would be taxable under this chapter if received from
activities in this state, less the exenptions and deductions all owabl e
under this_chapter. For purposes_of this subsection, "apportionable
activities" neans only those activities taxed under:

(i) RCW82.04. 255;

(ii) RCW82.04.260 (3), (4). (5). (6). (7). (8), (9), and (12);

(iii) RCWB82.04.280(5);

(iv) RCWB82.04.285;

(v) RCW82.04. 286;

(vi) RCWB82.04.290;

(vii) RCW82.04.2907;

(viii) RCWB82.04.2908;

(ix) RCW 82.04.263, but only to the extent of any activity that
woul d be_taxable under any of the provisions_enunerated under (a)(i)
through (viii) of this subsection (4) if the tax classification in RCW
82.04. 263 did not exist; and

(x) RCW 82.04.260(13) and 82.04.280(1), but only with respect to
adverti sing.

(b)(i) "Taxable in_ another state" neans that the taxpayer is
subject to a business activities tax by another state on its incone
received fromengaging in apportionable activities; or the taxpayer is

p. 13 2ESSB 6143. SL
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not subject to a business activities tax by another state on its i ncone
received fromengaging in apportionable activities, but any other state
has jurisdiction to subject the taxpayer to a business activities tax
on such incone under the substantial nexus standards in section 104(1)
of this act.

(i1) For purposes of this subsection (4)(b), "business activities
tax" and "state" have the sane neaning as in section 105 of this act.

Sec. 109. RCW 82.04.080 and 1961 c¢ 15 s 82.04.080 are each anended
to read as foll ows:

(1) "Gross incone of the business" neans the val ue proceedi ng or
accruing by reason of the transaction of the business engaged in and
i ncludes gross proceeds of sales, conpensation for the rendition of
services, gains realized from trading in stocks, bonds, or other
evi dences of indebtedness, interest, discount, rents, royalties, fees,
comm ssions, dividends, and other enolunments however designated, al
wi t hout any deduction on account of the cost of tangible property sold,
the cost of materials used, |abor costs, interest, discount, delivery
costs, taxes, or any other expense whatsoever paid or accrued and
wi t hout any deduction on account of | osses.

(2) Financial institutions nust determne gains realized from
trading in stocks, bonds, and ot her evidences of indebtedness on a net
annual i zed basi s. For purposes of this subsection, a_ financial

institution neans a person within the scope of the rule adopted by the
departnent under the authority of RCW82. 04.460(2).

NEW SECTION. Sec. 110. A new section is added to chapter 82.04
RCWto read as foll ows:

(1) This chapter does not apply to anobunts received by a financi al
institution froman affiliated person if the anmpbunts are received from
transactions that are required to be at armis | ength under sections 23A
or 23B of the federal reserve act as existing on the effective date of
this section or such subsequent date as may be provided by the
departnent by rule, consistent wth the purposes of this section. For
purposes of this subsection, "financial institution" has the sane
meani ng as i n RCW 82. 04. 080.

(2) As wused in this section, "affiliated" nmeans under conmon
control. "Common  control ™ nmeans the possession, directly or

2ESSB 6143. SL p. 14
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indirectly, of nore than fifty percent of the power to direct or cause
the direction of the nmanagenent and policies of a person, whether
t hrough the ownership of voting shares, by contract, or otherw se.

NEW SECTION. Sec. 111. A new section is added to chapter 82.04
RCWto read as foll ows:

(1) This chapter does not apply to anpbunts received by investnent
conduits or securitization entities fromcash and securities.

(2) For purposes of this section, the follow ng definitions apply:

(a) "Investnent conduit" neans an entity formed by a financial
institution as defined in RCW 82.04.080 for the express purpose of
hol di ng or owni ng cash or securities if the entity forned:

(1) Has no enpl oyees;

(1i) Has no direct profit-making notive;

(ti1) Owms no tangi bl e assets, other than cash or securities;

(tv) Holds or owns cash or securities solely as a conduit,
allocating its incone to holders of its ownership interests; and

(v) Has, wthin twelve nonths of its organization or initial
capitalization date, issued ownership interests to other than
affiliated persons, equal to or greater than twenty-five percent of its
total issued ownership interests.

(b) "Securities" has the sane neaning as in section 2 of the
securities act of 1933 and includes eligible assets as defined by Rule
3a-7 of the investnent conpany act, as the law and rule exist on the
effective date of this section or such subsequent date as may be
provi ded by the departnent by rule, consistent with the purposes of
this section.

(c) "Securitization entity" mnmeans an entity created by a bank
hol di ng conpany if the entity created:

(1) Has no enpl oyees;

(1i) Has no direct profit-making notive;

(tii) Omms no tangi bl e assets, other than cash, fixed or revol ving
di screte pools of credit or charge card receivables originated by a
financial institution, or securities;

(iv) Acts solely as a conduit, allocating its inconme to hol ders of
its ownership interests; and

(v) Has as its sole business activities the:

p. 15 2ESSB 6143. SL
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(A) Acquisition of such discrete pools of credit or charge card
recei vabl es; and

(B) Issuance or causing the issuance of securities primarily to
persons not affiliated with the entity.

(d) "Bank hol di ng conpany” has the sane neaning as provided in the
bank hol di ng conpany act of 1956, as existing on the effective date of
this section or such subsequent date as may be provided by the
departnent by rule, consistent wth the purposes of this section.

(e) "No direct profit-making notive" means that all of an entity's
incone, |ess a reasonable servicing fee, is paid to holders of its
ownership interests

(f) "Ownership interest” neans interests categorized as debt or
equity for purposes of federal tax or generally accepted accounting
pri nci pl es.

(g) "Affiliated" has the same neaning as in section 110 of this
act .

NEW SECTION. Sec. 112. A new section is added to chapter 82.04
RCWto read as foll ows:

(1) I'n computing tax there may be deducted fromthe neasure of tax
interest and fees on |loans secured by commercial aircraft primarily
used to provide routine air service and owned by:

(a) An air carrier, as defined in RCW82.42.030, which is primarily
engaged in the business of providing passenger air service;

(b) An affiliate of such air carrier; or

(c) Aparent entity for which such air carrier is an affiliate.

(2) The deduction authorized under this section is not available to
any person who is physically present in this state as determ ned under
section 104(6) of this act.

(3) For purposes of this section, the follow ng definitions apply:

(a) "Affiliate" neans a person is "affiliated,” as defined in
section 110 of this act, with another person; and

(b) "Commercial aircraft” nmeans a commercial airplane as defined in
RCW 82. 32. 550.

PART 1|1
Tax Avoi dance Transacti ons

2ESSB 6143. SL p. 16
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NEW SECTION.  Sec. 201. A new section is added to chapter 82.32
RCWto read as foll ows:

(1) It isthe legislature's intent to require all taxpayers to pay
their fair share of taxes. To acconplish this purpose, it is the
legislature's intent to stop transactions or arrangenents that are
designed to unfairly avoid taxes.

(2) The departnent mnust disregard, for tax purposes, the tax
avoi dance transactions or arrangenents that are described in subsection
(3) of this section. The departnent nust deny the tax benefit that
would otherwise result from the tax avoidance transaction or
arrangenment. I n determ ning whether the departnent nust disregard a
transaction or arrangenent described under subsection (3) of this
section, the departnent may consi der:

(a) Whet her an arrangenent or transaction changes in a neani ngful
way, apart from its tax effects, the economc positions of the
participants in the arrangenent when consi dered as a whol e;

(b) Whet her substantial nontax reasons exist for entering into an
arrangenment or transacti on;

(c) Whether an arrangenent or transaction is a reasonabl e neans of
acconpl i shing a substantial nontax purpose;

(d) An entities' relative contributions to the work that generates
i ncone,

(e) The location where work i s perforned; and

(f) Oher relevant factors.

(3) This section applies only to the following transactions or
arrangenents:

(a) Arrangenents that are, in form a joint venture or simlar
arrangenment between a construction contractor and the owner or
devel oper of a construction project but that are, in substance,
substantially guaranteed paynents for the purchase of construction

services characterized by a failure of the parties' agreenent to
provide for the contractor to share substantial profits and bear
significant risk of loss in the venture;

(b) Arrangenents through which a taxpayer attenpts to avoid tax
under chapter 82.04 RCW by disguising inconme received, or otherw se
avoiding tax on inconme, froma person that is not affiliated with the
t axpayer from business activities that would be taxable in Washi ngton

p. 17 2ESSB 6143. SL
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by nmoving that incone to another entity that would not be taxable in
Washi ngt on; and

(c) Arrangenents through which a taxpayer attenpts to avoid tax
under chapter 82.08 or 82.12 RCW by engaging in a transaction to
di sgui se its purchase or use of tangible personal property by vesting
legal title or other ownership interest in another entity over which
the taxpayer exercises control in such a manner as to effectively
retain control of the tangi ble personal property.

(4) In determining whether a transaction or arrangenent cones
within the scope of subsection (3) of this section, the departnment is
not required to prove a taxpayer's subjective intent in engaging in the
transacti on or arrangenent.

(5 The departnent mnust adopt rules to assist in determning
whet her a transaction or arrangenent is within the scope of subsection
(3) of this section. The adoption of a rule as required under this
subsection is not a condition precedent for the departnment's exercise
of the authority provided in this section. Any rules adopted under
this section nust include exanples of transactions that the departnent
w Il disregard for tax purposes.

(6) This section does not affect the departnent's authority to
apply any ot her renedi es avail abl e under statutory or conmon | aw.

(7) For purposes of this section, "affiliated" nmeans under conmon
control. "Control" means the possession, directly or indirectly, of
nore than fifty percent of the power to direct or cause the direction
of the managenent and policies of a person, whether through the
owner ship of voting shares, by contract, or otherw se.

NEW SECTI ON.  Sec. 202. A new section is added to chapter 82.32
RCWto read as foll ows:

(1)(a) The departnent may not wuse section 201 of this act to
di sregard any transaction or arrangenent initiated before the effective
date of this section, if, in respect to such transaction or
arrangenment, the taxpayer had reported its tax liability in conformance
with either specific witten instructions provided by the departnent to
the taxpayer, a determ nation published under the authority of RCW
82.32.410, or other docunent nmade available by the departnment to the
general public.

2ESSB 6143. SL p. 18
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(b) This section does not apply if the transaction or arrangenent
engaged in by the taxpayer differs materially fromthe transaction or
arrangenent that was addressed in the specific witten instructions,
publi shed determ nation, or other docunent nade available by the
departnment to the general public.

(2) Section 201 of this act does not apply to any tax periods
ending before May 1, 2010, that were included in a conpleted field
audit conducted by the departnent.

(3) For purposes of this section, "specific witten instructions”
means tax reporting instructions provided to a taxpayer and which
specifically identify the taxpayer to whom the instructions apply.
Specific witten instructions may be provided as part of an audit, tax
assessnent, determ nation, closing agreenent, or in response to a
bi ndi ng ruling request.

Sec. 203. RCWB82.32.090 and 2006 c 256 s 6 are each anmended to
read as foll ows:

(1) I'f paynent of any tax due on a return to be filed by a taxpayer
is not received by the departnment of revenue by the due date, there
((shall—be)) is assessed a penalty of five percent of the anobunt of the
tax; and if the tax is not received on or before the |ast day of the
month follow ng the due date, there ((shal—be)) is assessed a total
penalty of fifteen percent of the anount of the tax wunder this
subsection; and if the tax is not received on or before the | ast day of
the second nonth follow ng the due date, there ((shalt—be)) is assessed
a total penalty of twenty-five percent of the anobunt of the tax under
this subsection. No penalty so added shall be | ess than five dollars.

(2) If the departnent of revenue determ nes that any tax has been
substantially underpaid, there ((shal—be)) is assessed a penalty of
five percent of the amobunt of the tax determ ned by the departnent to
be due. [If paynent of any tax determ ned by the departnent to be due
is not received by the departnent by the due date specified in the
notice, or any extension thereof, there ((shal—be)) is assessed a
total penalty of fifteen percent of the anmobunt of the tax under this
subsection; and if paynent of any tax determ ned by the departnent to
be due is not received on or before the thirtieth day foll ow ng the due
date specified in the notice of tax due, or any extension thereof,
there ((shall—be)) is assessed a total penalty of twenty-five percent
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of the anmpunt of the tax under this subsection. No penalty so added
((shalkt)) may be less than five dollars. As used in this section

"substantially underpaid* neans that the taxpayer has paid |ess than
ei ghty percent of the anmpbunt of tax determ ned by the departnent to be
due for all of the types of taxes included in, and for the entire
period of time covered by, the departnent's exam nation, and t he anount
of underpaynent is at | east one thousand doll ars.

(3) If awarrant ((be)) is issued by the departnent of revenue for
the collection of taxes, increases, and penalties, there ((shat—be))
is added thereto a penalty of ten percent of the anmount of the tax, but
not | ess than ten doll ars.

(4) If the departnent finds that a person has engaged in any
busi ness or perforned any act upon which a tax is inposed under this
title and that person has not obtained from the departnent a
registration certificate as required by RCW 82. 32. 030, the departnent
((shalt)) nust inpose a penalty of five percent of the anpunt of tax
due fromthat person for the period that the person was not registered
as required by RCW82.32.030. The departnment ((shatt)) nmay not inpose
the penalty under this subsection (4) if a person who has engaged in
busi ness taxable under this title wthout first having registered as
requi red by RCW 82.32.030, prior to any notification by the departnent
of the need to register, obtains a registration certificate fromthe
depart nent.

(5) If the departnment finds that all or any part of a deficiency
resulted from the disregard of specific witten instructions as to
reporting or tax liabilities, the departnment ((shat)) nust add a
penalty of ten percent of the anpunt of the additional tax found due
because of the failure to follow the instructions. A taxpayer
di sregards specific witten instructions when the departnent ((ef
revende)) has infornmed the taxpayer in witing of the taxpayer's tax
obligations and the taxpayer fails to act in accordance with those
instructions unless the departnent has not issued final instructions
because the matter is wunder appeal pursuant to this chapter or
departnmental regulations. The departnent ((shall)) may not assess the
penal ty under this section upon any taxpayer who has made a good faith
effort to conply with the specific witten instructions provided by the
departnment to that taxpayer. Specific witten instructions my be
given as a part of a tax assessnent, audit, determ nation, or closing

2ESSB 6143. SL p. 20
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agreenent, provided that such specific witten instructions ((shaH))
apply only to the taxpayer addressed or referenced on such docunents.
Any specific witten instructions by the departnent ((eft—revenue
shalt)) nust be clearly identified as such and ((shatk)) nust inform
the taxpayer that failure to follow the instructions may subject the
t axpayer to the penalties inposed by this subsection.

(6) If the departnent finds that all or any part of a deficiency
resulted from engaging in a_disregarded transaction, as_described in
section 201(3) of this act, the departnment nust assess a penalty of
thirty-five percent of the additional tax found to be due as a result
of engaging_in_a_transaction_ disregarded by the_ departnent under
section 201(2) of this act. The penalty provided in this subsection
may be assessed together with any other applicable penalties provided
in this section on the sane tax found to be due, except for the evasion
penalty provided in subsection (7) of this section. The departnent may
not assess the penalty under this subsection if, before the departnent
di scovers the taxpayer's use_of a transaction described under section
201(3) of this act, the taxpayer discloses its participation in the
transaction to the departnent.

(7) If the departnent finds that all or any part of the deficiency
resulted froman intent to evade the tax payabl e hereunder, a further
penalty of fifty percent of the additional tax found to be due
((shalt)) nust be added.

((6H)) (8) The penalties inposed under subsections (1) through (4)
of this section can each be inposed on the sane tax found to be due.
Thi s subsection does not prohibit or restrict the application of other
penal ti es authorized by | aw.

((8))) (9) The departnment ((ef—+evenue)) may not inpose ((beth))
the evasion penalty ((ard)) in_conbination _with the penalty for
di sregardi ng specific witten instructions or the penalty provided in
subsection (6) of this section on the same tax found to be due.

((69Y)) (10) For the purposes of this section, "return" neans any
docunment a person is required by the state of Wshington to file to
satisfy or establish a tax or fee obligation that is adm nistered or
col l ected by the departnent ((ef—+evenue)), and that has a statutorily
defined due date.
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NEW SECTION.  Sec. 204. A new section is added to chapter 82.32
RCWto read as foll ows:

There is hereby created a joint tax avoidance review conmttee
which is a bipartisan commttee consisting of three nenbers of the
senate, two fromthe majority caucus and one fromthe mnority caucus,
and three nenbers of the house of representatives, two from the
maj ority caucus and one from the mnority caucus. The senate nenbers
of the commttee nust be appointed by the mpjority |eader of the
senate, and the house nenbers of the commttee nust be appointed by the
speaker of the house. The appointing authorities nmust al so appoi nt one
alternate nenber from each of the tw |argest caucuses of each
| egi sl ati ve chanber.

(1)(a) Menbers and alternates nust be appoi nted as soon as possi bl e
after the effective date of this section, and their terns continue
until such persons no longer wsh to serve on the commttee or no
| onger serve in the |egislature, whichever occurs first.

(b) A vacancy nust be filled by the appointnent of a |egislator
from the same |egislative chanber and caucus as the original
appoi nt ment . The appropriate appointing authority nust make the
appointment within thirty days of the wvacancy occurring. For mer
commttee nenbers and alternates may be reappointed to the committee.

(2) The commttee nust choose its chair and vice-chair from anong
its nmenbership. The commttee neets at the call of the chair. The
chair of the commttee nust cause all neeting notices and commttee
docunents to be sent to the commttee nenbers and al ternates.

(3) Staff support for the conmttee nust be provided by the senate
commttee services and the house of representatives office of program
research.

(4) The conmittee nust:

(a) Generally nonitor the departnent's inplenentation of Part Il of
this act, providing tinmely advice to the departnent in any rul e making
undertaken pursuant to the authority granted under section 201 of this
act ;

(b) Seek input from stakeholders and other |egislators as the
commttee may deternmine is desirable and useful in the furtherance of
its m ssion herein described;

(c) Review other cases, identified by the departnent, of tax
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avoi dance transactions not described in section 201 of this act that
may represent exanples of arrangenents that circunvent the policies of
this state and thus unfairly avoi d taxes;

(d) Consider the need for an explicit statutory construction
standard to provide direction to the courts on the interpretation of
Part Il of this act; and

(e) Provide a report to the fiscal commttees of the house of
representatives and senate by Decenber 31, 2010, which nust i ncl ude:

(1) Recommended | egi slation on any matters that the commttee deens
advi sabl e, including anendnents to sections 201, 202, and 203 of this
act; and

(1i1) Recomrendations for future |legislative oversight of the
departnent's inplenentati on of sections 201, 202, and 203 of this act.

(5) For the purposes of this section, the disclosure of otherw se
confidential tax information to the nenbers of the conmttee i s deened
to fall within the exception provided by RCW82. 32. 330(3)(d).

(6) This section expires July 1, 2011.

NEW SECTION. Sec. 205. (1) The legislature finds that this
state's tax policy with respect to the taxation of transactions between
affiliated entities and the income derived from such transactions
(i nterconpany transactions) has notivated sone taxpayers to engage in
transactions designed solely or primarily to mnimze the tax effects
of interconpany transactions. The legislature further finds that sone
i nterconpany transactions result fromtaxpayers that are required to
establish affiliated entities to conply with regul atory mandates and
that transactions between such affiliates effectively increases the tax
burden in this state on the affiliated group of entities.

(2) Therefore, as existing resources allow, the departnment of
revenue is directed to conduct a review of the state's tax policy with

respect to the taxation of interconpany transactions. The review nust
i nclude the inpacts of such transactions under the state's business and
occupation tax and state and | ocal sales and use taxes. The depart nent
may i nclude other taxes in the review as it deens appropriate.

(3) I'n conducting the review, the departnent nust exam ne how this
state's tax policy conpares to the tax policy of other states wth
respect to the taxation of interconpany transactions. The departnent's
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review must include an analysis of potential alternatives to the
current policy of taxing interconpany transactions, including their
estimated revenue i npacts if practicable.

(4) In conducting this review, the department may seek input from
menbers of the business community and others as it deens appropriate.

(5 The departnent nust report 1its findings to the fiscal
committees of the house of representatives and senate by Decenber 1,
2010. However, if the departnent has not conpleted its review by
Decenber 1, 2010, the departnent nust provide the fiscal conmttees of
the legislature with a brief status report by Decenber 1, 2010, and the
final report by Decenber 1, 2011.

Sec. 206. RCW82.12.020 and 2009 c¢ 535 s 305 are each anended to
read as foll ows:

(1) There is ((hereby)) levied and ((t+here—shalt—be)) collected
fromevery person in this state a tax or excise for the privilege of
using wthin this state as a consuner any:

(a) Article of tangible personal property ((purehasedat—+etatt
or)) acquired by ((lease—gift—repossession—or—bailnent—or—extracted
or —produced—or —nanulactured —by —the —person—so—ustng—the —sane——or
otherwse—furntshed—to—a person—engaged—+n—any—business—taxable—under
ROW-82- 04280 (2 +o+{7))) the user in any manner, including tangible
personal property acquired at a casual or isolated sale, and incl uding
by-products used by the nmanufacturer thereof, except as otherw se
provided in this chapter, irrespective of whether the article or
simlar articles are manufactured or are available for purchase within
this state;

(b) Prewitten conputer software, regardless of the nethod of
delivery, but excluding prewitten conputer software that is either
provided free of charge or is provided for tenporary use in view ng
i nformation, or both;

(c) Services defined as a retail sale in RCW82.04.050 (2)(a) or
(g9), (3)(a), or (6)(b), excluding services defined as aretail sale in
RCW 82. 04. 050(6) (b) that are provided free of charge;

(d) Extended warranty; or

(e)(i) Digital good, digital code, or digital autonated service,
i ncluding the use of any services provided by a seller exclusively in
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connection with digital goods, digital codes, or digital automated
servi ces, whether or not a separate charge is nade for such servi ces.

(i) Wth respect to the use of digital goods, digital autonated
services, and digital codes acquired by purchase, the tax inposed in
this subsection (1)(e) applies in respect to:

(A) Sales in which the seller has granted the purchaser the right
of permanent use;

(B) Sales in which the seller has granted the purchaser a right of
use that is | ess than pernanent;

(C Sales in which the purchaser is not obligated to nmake conti nued
paynent as a condition of the sale; and

(D) Sales in which the purchaser is obligated to make conti nued
paynment as a condition of the sale.

(ii1) Wth respect to digital goods, digital automated services,
and digital codes acquired other than by purchase, the tax inposed in
this subsection (1)(e) applies regardless of whether or not the
consuner has a right of permanent use or is obligated to nake conti nued
paynent as a condition of use.

(2) The provisions of this chapter do not apply in respect to the
use of any article of tangible personal property, extended warranty,
digital good, digital code, digital automated service, or service
t axabl e under RCW 82.04.050 (2)(a) or (g), (3)(a), or (6)(b), if the
sale to, or the use by, the present user or the present user's bailor
or donor has already been subjected to the tax under chapter 82.08 RCW
or this chapter and the tax has been paid by the present user or by the
present user's bailor or donor.

(3)(a) Except as provided in this section, paynent of the tax
i nposed by this chapter or chapter 82.08 RCW by one purchaser or user
of tangi bl e personal property, extended warranty, digital good, digital
code, digital automated service, or other service does not have the
ef fect of exenpting any other purchaser or user of the sane property,
extended warranty, digital good, digital code, digital automated
service, or other service fromthe taxes inposed by such chapters.

(b) The tax inposed by this chapter does not apply:

(i) If the sale to, or the use by, the present user or his or her
bai l or or donor has already been subjected to the tax under chapter
82.08 RCWor this chapter and the tax has been paid by the present user
or by his or her bailor or donor;
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(1i) In respect to the use of any article of tangible personal
property acquired by bailnment and the tax has once been paid based on
reasonabl e rental as determ ned by RCW 82. 12. 060 neasured by the val ue
of the article at tinme of first use nultiplied by the tax rate i nposed
by chapter 82.08 RCWor this chapter as of the tine of first use;

(iii) In respect to the use of any article of tangible personal
property acquired by bailnment, if the property was acquired by a
previous bailee from the sanme bailor for use in the sanme general
activity and the original bailnent was prior to June 9, 1961; or

(iv) To the use of digital goods or digital automated services,
whi ch were obtained through the use of a digital code, if the sale of
the digital code to, or the use of the digital code by, the present
user or the present user's bailor or donor has al ready been subjected
to the tax under chapter 82.08 RCWor this chapter and the tax has been
paid by the present user or by the present user's bailor or donor.

(4)(a) Except as provided in (b) of this subsection (4), the tax is
| evied and nust be collected in an amobunt equal to the value of the
article used, value of the digital good or digital code used, val ue of
the extended warranty used, or value of the service used by the
taxpayer, nmultiplied by the applicable rates in effect for the retail
sal es tax under RCW 82. 08. 020.

(b) I'n the case of a seller required to collect use tax fromthe
purchaser, the tax nust be collected in an anount equal to the purchase
price multiplied by the applicable rate in effect for the retail sales
t ax under RCW82. 08. 020.

(5) For purposes_of the_ tax_inposed_in_this_ section, "person"
includes_ anyone _wthin the definition of "buyer," "purchaser," and
"consuner" in RCW82.08. 010.

Sec. 207. RCW 82.45.010 and 2008 c 116 s 3 and 2008 ¢ 6 s 701 are
each reenacted and anmended to read as foll ows:

(1) As used inthis chapter, the term"sale" ((shalk—have)) has its
ordinary neaning and ((shatkt)) includes any conveyance, grant,
assignnment, quitclaim or transfer of the ownership of or title to real
property, including standing tinber, or any estate or interest therein
for a valuable consideration, and any contract for such conveyance
grant, assignnent, quitclaim or transfer, and any | ease with an option
to purchase real property, including standing tinber, or any estate or
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interest therein or other contract under which possession of the
property is given to the purchaser, or any other person at the
purchaser's direction, and title to the property is retained by the
vendor as security for the paynent of the purchase price. The term
al so includes the grant, assignnent, quitclaim sale, or transfer of
i nprovenents constructed upon | eased | and.

(2) (@) The term"sale" also includes the transfer or acquisition
wi thin any twel ve-nonth period of a controlling interest in any entity
with an interest in real property located in this state for a valuable
consi derati on.

(b) For _the sole purpose_of determ ning whether, pursuant to the
exercise_of an_option, a_controlling_interest was_ transferred_ or
acquired wthin a twelve-nonth period, the date that the option
agreenent was executed is the date on which the transfer or acquisition
of the controlling interest is deened to occur. For all other purposes
under this chapter, the date upon which the optionis exercised is the
date of the transfer or acquisition of the controlling interest.

(c) For purposes of this subsection, all acquisitions of persons
acting in concert ((shalt)) nust be aggregated for purposes of
determ ning whether a transfer or acquisition of a controlling interest
has taken place. The departnent ((ef—revenve—shall)) nust adopt
standards by rule to determ ne when persons are acting in concert. In
adopting a rule for this purpose, the departnent ((shaH)) nust
consi der the follow ng:

(((8))) (i) Persons ((shal)) nust be treated as acting in concert
when they have a relationship with each other such that one person
i nfluences or controls the actions of another through common owner shi p;
and

((b)y)) (ii) Wen persons are not comonly owned or controll ed,
they ((shall)) nust be treated as acting in concert only when the unity

with which the purchasers have negotiated and wll consumate the
transfer of ownership interests supports a finding that they are acting
as a single entity. |If the acquisitions are conpletely independent,

w th each purchaser buying without regard to the identity of the other
purchasers, then the acquisitions ((shal—be)) are consi dered separate
acqui sitions.

(3) The term"sale" ((shalt)) does not include:

(a) Atransfer by gift, devise, or inheritance.
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(b) A transfer of any |easehold interest other than of the type
ment i oned above.

(c) A cancellation or forfeiture of a vendee's interest in a
contract for the sale of real property, whether or not such contract
contains a forfeiture clause, or deed in lieu of foreclosure of a
nort gage.

(d) The partition of property by tenants in comon by agreenent or
as the result of a court decree.

(e) The assignnent of property or interest in property from one
spouse or one donestic partner to the other spouse or other donestic
partner in accordance with the terns of a decree of dissolution of
marriage or state registered donestic partnership or in fulfillment of
a property settlenent agreenent.

(f) The assignnent or other transfer of a vendor's interest in a
contract for the sale of real property, even though acconpani ed by a
conveyance of the vendor's interest in the real property invol ved.

(g Transfers by appropriation or decree 1in condemation
proceedi ngs brought by the United States, the state or any politica
subdi vi sion thereof, or a nunicipal corporation.

(h) A nortgage or other transfer of an interest in real property
merely to secure a debt, or the assignnent thereof.

(1) Any transfer or conveyance made pursuant to a deed of trust or
an order of sale by the court in any nortgage, deed of trust, or lien
forecl osure proceedi ng or upon execution of a judgnment, or deed in lieu
of foreclosure to satisfy a nortgage or deed of trust.

(j) A conveyance to the federal housing adm nistration or veterans
adm ni stration by an authorized nortgagee made pursuant to a contract
of insurance or guaranty with the federal housing adm nistration or
vet erans adm ni stration.

(k) A transfer in conpliance with the terns of any |ease or
contract upon which the tax as i nposed by this chapter has been paid or
where the | ease or contract was entered into prior to the date this tax
was first inposed.

(I') The sale of any grave or lot in an established cenetery.

(m A sale by the United States, this state or any political
subdi vi sion thereof, or a nunicipal corporation of this state.

(n) A sale to a regional transit authority or public corporation
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under RCW 81.112.320 under a sale/leaseback agreenent under RCW
81.112. 300.

(o) Atransfer of real property, however effected, if it consists
of a nmere change in identity or form of ownership of an entity where
there is no change in the beneficial ownership. These include
transfers to a corporation or partnership which is wholly owned by the
transferor and/or the transferor's spouse or donestic partner or
children of the transferor or the transferor's spouse or donestic
partner ((—PROADED—That)). However, if thereafter such transferee
corporation or partnership voluntarily transfers such real property, or
such transferor, spouse or donestic partner, or children of the
transferor or the transferor's spouse or donestic partner voluntarily
transfer stock in the transferee corporation or interest in the
transferee partnership capital, as the case may be, to other than
((5)) () the transferor and/or the transferor's spouse or donestic
partner or children of the transferor or the transferor's spouse or
donestic partner, ((£2)) (ii) atrust having the transferor and/or the
transferor's spouse or donmestic partner or children of the transferor
or the transferor's spouse or donestic partner as the only
beneficiaries at the tine of the transfer to the trust, or ((3)))
(iii) a corporation or partnership wholly owned by the original
transferor and/or the transferor's spouse or donestic partner or
children of the transferor or the transferor's spouse or donestic
partner, within three years of the original transfer to which this
exenption applies, and the tax on the subsequent transfer has not been
paid within sixty days of becom ng due, excise taxes ((shatl)) becone
due and payable on the original transfer as otherw se provided by | aw

(p)(i) A transfer that for federal inconme tax purposes does not
involve the recognition of gain or loss for entity formation,
liquidation or dissolution, and reorganization, including but not
limted to nonrecognition of gain or |oss because of application of
((seetioen)) 26 U S.C Sec. 332, 337, 351, 368(a)(1), 721, or 731 of the
internal revenue code of 1986, as amended.

(i1) However, the transfer described in (p)(i) of this subsection
cannot be preceded or followed within a twel ve-nonth period by anot her
transfer or series of transfers, that, when conbined with the otherw se
exenpt transfer or transfers described in (p)(i) of this subsection
results in the transfer of a controlling interest in the entity for
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val uabl e consideration, and in which one or nore persons previously
hol ding a controlling interest in the entity receive cash or property
i n exchange for any interest the person or persons acting in concert
hold in the entity. This subsection (3)(p)(ii) does not apply to that
part of the transfer involving property received that is the real
property interest that the person or persons originally contributed to
the entity or when one or nore persons who did not contribute rea
property or belong to the entity at a tinme when real property was
purchased recei ve cash or personal property in exchange for that person
or persons' interest in the entity. The real estate excise tax under
this subsection (3)(p)(ii) is inposed upon the person or persons who
previously held a controlling interest inthe entity.

(g) A qualified sale of a manufactured/ nobile honme community, as
defined in RCW59. 20. 030, that takes place on or after June 12, 2008,
but before Decenber 31, 2018.

Sec. 208. RCW82.45.033 and 1993 sp.s. ¢ 25 s 505 are each anended
to read as foll ows:

(1) As used in this chapter, the term "controlling interest"” has
t he foll om ng nmeani ng:

((5)) (a) In the case of a corporation, either fifty percent or
more of the total conbined voting power of all classes of stock of the
corporation entitled to vote, or fifty percent of the capital, profits,
or beneficial interest in the voting stock of the corporation; and

((2)) (b) In the case of a partnership, association, trust, or
other entity, fifty percent or nore of the capital, profits, or
beneficial interest in such partnership, association, trust, or other
entity.

(2) The departnent may, at the departnent's option, enforce the
obligation_ of the seller under this chapter as_provided _in_this
subsection (2):

(a) In the transfer or acquisition of a controlling interest as
defined in_ subsection (1)(a) of this section, either against the
corporation in which a controlling interest is transferred or acquired,
agai nst the person or persons who acquired the controlling interest in
the corporation_or, when_ the_ corporation_is not_a publicly traded
conpany, against the person or persons who transferred the controlling
interest in the corporation; and
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(b) I'n the transfer or acquisition of a controlling interest as
defined in subsection (1)(b) of this section, either against the entity
in which a controlling interest is transferred or acquired or against
the person_or_ persons_who transferred_ or_ acquired the controlling
interest inthe entity.

Sec. 209. RCW 82.45.070 and 1969 ex.s. ¢ 223 s 28A.45.070 are each
anmended to read as foll ows:

The tax ((heretn)) provided for in this chapter and any interest or
penalties thereon ((shal—be)) is a specific Iien upon each ((pteee))
parcel of real property located in this state that is either sold or
that is owned by an_entity in which a controlling interest has been
transferred or acquired. The lien attaches fromthe tinme of sale until
the tax ((shalH—havebeen)) is paid, which lien may be enforced in the
manner prescribed for the forecl osure of nortgages.

Sec. 210. RCW82.45.080 and 1980 c 154 s 3 are each anended to
read as foll ows:

(1) The tax levied under this chapter ((shatkk—be)) 1s the
obligation of the seller and the departnent ((et—+revenue)) may, at the
departnent's option, enforce the obligation through an action of debt
against the seller or the departnent may proceed in the manner
prescribed for the foreclosure of nortgages ((anrd—resert—to)). The
departnent's use of one course of enforcenent ((shalh)) is not ((be))
an election not to pursue the other.

(2) For purposes_of this_ section_and_notw thstandi ng_any_other
provisions of law, the seller is the parent corporation of a who